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T he presence of British companies 
registered in Sweden becomes more and 
more apparent each day. There are many 

speculations trying to justify the reason for such a 
presence in Sweden. A probable reason seems to 
be that, in sight of a non-deal Brexit, British 
companies are trying to avoid being placed in the 
same category as a “third country” and as such 
avoid being subject to national rules of each EU-
country which may lead to huge disadvantages in a 
number of aspects.

 After the transition period ends in December 
2020, a non-deal BREXIT will come to affect 
British companies in many aspects, such as 
increased tariffs on export to the European Union 
(EU), lack of certain IP-protections for the entire 
EU, such as Community trademarks and 
Community designs, and being forced to provide 
security for legal costs in a European country. In 
this article, we focus on the exemption for provision 
of security for legal costs in Sweden for companies 
within the European Economic Area (EEA).

In Swedish legislation, § 1 third paragraph of 
the 1980:307 Act, it is stated that companies that 
have been formed under the legislation of a 
country within the EEA are exempt from the 
obligation of foreign plaintiffs to provide security 
for legal costs, so called EEA-exemption. This 
exemption was introduced to the Act after the 

European Court of Justice (judgment of 26 
September 1996, Data Delecta AB and Forsberg, 
C-43/95, EU: C: 1996: 357 and prop. 1996/97: 159) 
found that the Swedish 1980:307 act may be in 
conflict with Article 14 of the EU-convention of 
prohibition of discrimination, which states that: 
“The enjoyment of the rights and freedom set 
forth in this Convention shall be secured without 
discrimination on any ground such as sex, race, 
colour, language, religion, political or other 
opinion, national or social origin, association with 
a national minority, property, birth or other 
status”. At present, the prohibition of discrimination 
due to nationality is found in Article 18 of the 
Treaty on the Functioning of the EU, TFEU.

A recent decision by the Patent and Market 
Court of Appeal (PMÖD) in Sweden reflects 
the importance of the EEA- exemption for 
British companies before the courts in EU.
In Sweden, the Patent and Market Court (PMD), 
which is a special first instance court established 
on 1 September 2016 forming part of Stockholm 
District Court, handles in principle all the 
country’s intellectual property, competition law 
and marketing law cases. Decisions made by 
PMD may be appealed to the Patent and Market 
Court of Appeal (PMÖD), which is part of the 
Svea Court of Appeal.
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A NO-DEAL BREXIT

Vanessa Bélec, Patent Attorney at Fenix Legal, discusses the impact Brexit 
will have on patent owners’ rights and why this is encouraging British 
companies to register their companies in Sweden.
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