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Dr. Yongqgiang Qi, Partner and Patent Attorney at Corner Stone, examines
the latest judicial interpretation and what it means for design.
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_country whrch may leadto huge drsadvantageé ina
number of aspects. ,
_ After the transition :p
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: securlty for legaLcosts m a European country In
this article, wefocus on the: exemptron for provision: :
of secunty for legat costs |n§wedenfor companres ;
within the European Economic Area (EEA), e
? In Swedish legisl ation, § 1 third paragraph of g
 the 1980:307 Act, it is stated that companies that
have been formed under the. legISL&IkOFLQf}_a
country wrthm the EEA are exempt from the
obligation of forelgn plamﬂﬁ"s to provide secun&q
- for legal costs, so called EEA- exemptlon This: =
- exemption was introduced to the Act after the seoe
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.The recent decrsnon made by the PMOD (PMO

-~ 7771-20) in October 2020 concerns the right of
-the British plaintiff-to prowde security for
. Stockholm Restaurang AB | (NERO) as plaintiff

Coffee registered.in the-UK as defendant:

? e before PMD (PMT 2818-20) for infringement of |
e == jhreo Communlty trademarks. During the Legat

S\x/edrsh krona (SEK). The reason presented by
Nero was the | fact that-UK teft EU at the end of |
January 2020, and: accordmg to Artlcle 50(3 alt
~Treaties are ceased to apply from the date of

- the TFEU ceasedto a|opty tothe UK with effect
from =3 February 2020, Accordmgty in line with
Artrcle 50(3) of the EU Treaty, Nero claimed that

_“freatment pursuant to Article 18 TFEU..

-~ which is in accordance with Article 50 of
- _the Treaty of-the Eurcpean Union: The court
further explained that this agreement entered

all the treaties upon the withdrawal agreement
but the Artlcle 50(3 is overruled by-Ar

: ,Legat costs. The rnﬁvolved ‘parties were Nero -

“proceeding, Nero as defendant stated that :
Italian Coffee should-be ordered to provide 3.»_;
securrty for Nero's lega costs of at least 1 million

= entty |ntofofc;e of the withdrawal agreement so

_lalian Coffee has therefore no fight to equal

PMD did not agree with Nero because =
though the UK left the EU January this year the

~ UK left with a Withdrawal agreement (2019/C

-384.1/01)-entering into force 1 February 2020,

~'apr|ehcabte In other words Artrcte 50 (3) ceases :

CTC Leg:tkmedla ‘

“In 51ght of
a non-deal :

and the ltalian- Coffee Holdings Ltd-(talian: -

Brexit,

It all started when ftalian Coffee suits Nero - Bl‘ltlSh

qompames =

are trying to
avoid being
~placed in
the same
category

as a “third -
country” :

: automatlcatly into a transition period ending 31 peme-
,ecember 2020 and that in Artlcle 127.1 of the =

: vwhich follows Article 18 of the TFEU. -

=Fhe PMD decision was appealed to the PMOD
by Nero=as plaintiff. The PMOD arrived at the

. same decision as the PMD by referrlng to the

: where Atticle 126 sets the transition period to - -

Agreement on ‘the withdrawal of the United
Klngdom of Great Britain and Northern Ireland
- from the: European Union and the European
-Atomic Energy Community 2019/C 384 |/01

- last untit 31 December 2020. The-court further:
- confirms that no specific provisions exist

- regarding the security fo'r'tegat costs during the

i fransition period. Consequently; British

. companies- have the right to apply the EEA- . -

: exemption for forelgn plaintiffs to provrde'- 3

security for legal costs during the transition

: - period. In other words, no further clarification on_

. the Atticle 50(3) was given and itis clear thatthe -

; \X/ithdrawat agreement overrules Art 50(3),

probabty as a negotiated agreement under
Artrcl.e 50.(2) of the same Treaty. T =

“Fhe |nterest|ng question after this decision'i is =
.. what is going to happen on 1st of January 202% s
= when-the transition period for the UK is over7 :

- According-to the Swedish courts, it is clear that
.. foreign companies will be requested security | for -

tegat costs under the 1980:307 Act.

Different decisions ‘may be made in-other
JUI’ISC[!CtIOI’\S regarding the same issue or other

= 1ssues where the. EU wrthdrawal has T
rmportant role. .

The best solutlon for British companles in

: many aspects wouldprobably be to reglster

‘economic losses for the UK

- in an EU-country, but this may.

. unemployment and loss of taxes.
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= two different decisions were’ ruled in 2013
' . (E.2013/17436)and 2016 (K 2016/3489) whereit
- Was stated that the word ! nat|onal of: Artlcte 17,'
j dld not” rnclude alegal person. This resutted in :
that legal persons were not under the scope of e
~such exception. === S
=~ Theses eleasmns were. based on Artlcle 17 of ‘
_ ~the 1954 Convention which was replaced by
- Artrce14 of the 1080 Hague Conventiop-onAccess= =
- to Justice. In Article 14, the word “national” is =
replaced by the: wordlng persons (rncludlng,r‘ e =
. Legal persons)’habrtuatty resident” making” s
 crystal clear that a legalperson is“exempted
-~ from the provision of security for:legal cdsts.
. This.amendment of the law did not prevent the
__High Court in Turkey to base the decision on an====
\'3 alreadyreplaced Convention. Other]unsd|ctrons ==
may do the same or take other approaches to o
avoid the exemptron : = ; B :

As afinal remark, evenif the UK manages to =
= ratify-an agreement in the Hague Conventlon Hersiag
= would be difficult:to rely on the Conventron'
~ when the |nterpretat|on ‘may differ from a
contractrng state to another makrng the exemptlon
i of prowdlng secunty of {egalcosts non- eX|stent 2

TR

= e - S0, the next question is wnether'the'eXernption

; ' ‘ ‘ wntten in any-of the:Hague conventrons \x/rlt

o solve the UK-problem? e
,','-.:,;,_-.ANeIO i f - EU is one of 86 members of the Hague

e onference on Private !nternatronal LawHECH; =
= CIalmed " which is a part of the. Hague Convention. Ohe

that Itallan - HCCH-convention relates-to security. of legal -

‘ i costs, which is the 1980° Convention on i = . °
COffee has rnternatwnat Access to Justice rep lacing the - =
therefore ,1954'Conventron on cwrlprocedure < =
“After-a-non-deatBREXIT, the UK wﬂt notbe i~ - ) SRR
'part‘”’f ‘the EU and therefore not a member of ~ :

2o “the Hague conventron unless an-agreement is
- ratified before the end of the transition period.

treatment ';f Some parts of the Convention séem to ClicECiBe s Fenix Legal
be agreed on but the securrty of legal costs e Ostermalmstorg 1, 3tr., 11442 Stockholm,
pursuant tO still not any of them. — Sweden
: ‘ArtICle 18 _InArticle 17.of the. 1954 Conventlon itis stated-. Teli +46 8 50256547
= that-‘no-security, ‘bond or deposrt lEElvadaesm= info@fenixlegal.eu
; TFEU = i may be rmposed by: reason of their foreign = www.fenixlegaleu
' “ " “nationality tpon hationals of residents of one of ’
, , e e Contracting States:who are-plaintiffsor

parties intervening before the courts of another

u
- of those States”. At afirstsight.. theworﬂdvs‘rn thewr ° fe n Ix I e g a L

~ Convention seem fo.be.cléar and precise but - IR ISRVt PR gty
this opinion is not shared by attJunsd ]

- For rnstance in the Turkrsh Supr me Com't ;

LY
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